UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

TRANSCONTINENTAL REFRIGERATED )
LINES, INC., )
)
Plaintiff )
)

V. ) Docket No. 06-46-B-S
)
STATE OF MAINE, )
)
Defendant )

RECOMMENDED DECISION ON MOTION TO DISMISS

The defendant, the State of Maine (“ Stat€’), movesto dismissthisdeclaratory judgment action on
severd grounds. Defendant’ s Motion to Dismiss, etc. (“Motion”) (Docket No. 4) at 1-2. | recommend
that the court grant the motion.

I. Applicable Legal Standards

Themotion to dismissinvokes Fed. R. Civ. P. 12(b)(1) and 12(b)(6). 1d. a 1. When adefendant
movesto dismiss pursuant to Rule 12(b)(1), the plaintiff has the burden of demongtrating that the court has
jurisdiction over the subject matter. Lundquist v. Precision Valley Aviation, Inc., 946 F.2d 8, 10 (1st
Cir. 1991); Lord v. Casco Bay Weekly, Inc., 789 F. Supp. 32, 33 (D. Me. 1992). The court does not
draw inferencesfavorableto the pleader. Hogdon v. United States, 919 F. Supp. 37, 38 (D. Me. 1996).

For the purposes of amotion to dismissunder Rule 12(b)(1) only, the moving party may use affidavits and
other matter to support the motion.  The plaintiff may establish the actud existence of subject-matter

jurisdiction through extra- pleading materid. 5A C. Wright & A. Miller, Federal Practice and Procedure



81350 at 213 (2d ed. 1990); see HawesVv. Club Ecuestre el Comandante, 598 F.2d 698, 699 (1st Cir.
1979) (question of jurisdiction decided on basis of answersto interrogatories, deposition atementsand an
affidavit).

“[1]nruling on amotion to dismiss[under Rule 12(b)(6)], acourt must accept astruedl thefactud
dlegationsin the complaint and congtrue dl reasonable inferences in favor of the plaintiff[].” Alternative
Energy, Inc. v. S. Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendantsare
entitled to dismissdl for falure to sate aclam only if “it gopears to a certainty that the plaintiff would be
unable to recover under any set of facts” State . Bank & Trust Co. v. Denman Tire Corp., 240 F.3d
83, 87 (1t Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

Il. Factual Background

The complaint includes the following rdevant factud dlegations. The plantiff is a Pennsylvania
corporation with a principal place of busness in Rittston, Pennsylvania Complaint for Declaratory
Judgment (* Complaint™) (Docket No. 1) 1. Itisalicensed commercid vehicle carrier under the Federd
Motor Carrier Safety Act (“FMCSA”). 1d. OnJune 22, 2005, Nathan Rossey, adriver for the plaintiff,
was served with a summons citing the plaintiff for a violation of 49 CFR. §391.15. Id. 5. That
regulation provides that amotor carrier shal not require or permit adriver to operate acommercial motor
vehicleif the driver is“disquaified” as defined in the FMCSA. 1d. T 6.

Under 29-A M.R.SAA. 8558, it isamisdemeanor to violate afederd regulation adopted by the
State as part of its safety laws. 1d. § 7. The plantiff contends that a motor carrier isnot in violation of
section 391.15 unlessiit has prior knowledge that its driver is “disqudified” under the FMCSA. Id. 8.
The defendant contends that its adoption of section 391.15 makes it a drict liability statute and thus no

knowledge on the part of the carrier need be shown. 1d. The plaintiff dsorelieson 29 C.F.R. 8§ 383.37,



which providesthat no employer may knowingly alow adriver to operate acommercid motor vehiclewith
a suspended or disqualified license. 1d. 9.

The State has admitted that it cannot establish any facts to show that the plaintiff had prior
knowledge of Rossey’ s disqudification. 1d. § 10.

The plaintiff owns numerous trucks thet trave through Maine in interstate commerce on adaily
bass. Id. {12. It seeksadeclaration that amotor carrier can only beinviolationof 49 C.F.R. §391.15if
itisshown that the motor carrier had knowledge of itsdriver’ ssatusas“ disqudified” asthat termisdefined
inthe FMCSA. Id. 1 14.

[11. Discussion

The defendant State contendsthat it isimmune from suit for declaratory judgment in federd court;
that this court lacksjurisdiction over the subject matter of the complaint because the case does not turn on
theinterpretation of thefederd regulation; and that thiscourt must not interfere with an ongoing prosecution
in state court under the doctrine established by Younger v. Harris, 401 U.S. 37 (1971). Motion at 1-2.
The Maine State Police “may adopt rules to incorporate by reference federd regulations in 49 Code of
Federd Regulations, Parts 40, 382, 390, 391, 392, 393, 395 and 396.”

29-A M.R.SA. 8555(2). Theregulations may be adopted with or without modification. 29-A M.R.S.A.
8 555(1). A person who violates agate rule that adopts these federd regulations “commits a Class E
crime, whichisadrict ligbility crimeasdefinedin Title 17- A, section 34, subsection4-A.” 29-A M.R.SA.
8§ 558(1-B)(A). “[A] culpable mental state need not be proved with respect to . . . [alny crimind datute as
to which it is expresdy dtated to be a* drict ligbility crime’” 17-A M.R.S.A. 8 34(4)(E). See Satev.

Cornhuskers Motor Lines, Inc., 854 A.2d 189, 191-92 (Me. 2004).



The complaint does not dlege that the Mane State Police have in fact adopted 49 C.F.R.
8 391.15, but there does not appear to be any dispute that that isin fact the case. Motion at 2- 3; Plantiff,
Transcontinental Refrigerated Lines, Inc.’s Opposition to Defendant, State of Maine s Motion to Dismiss
(“Opposition”) (Docket No. 5) at 1.

A. Sovereign Immunity

The defendant contends that it cannot be sued directly as the plaintiff purportsto do in this case.
Motion at 4. “Itisclear, of course, that in the absence of consent a suit in which the State or one of its
agenciesor departmentsis named asthe defendant is proscribed by the Eleventh Amendment.” Pennhurst
Sate Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984). This bar extends to actions seeking
declaratory relief. Southern Union Co. v. Lynch, 321 F.Supp.2d 328, 333-34 (D.R.I. 2004) (discussing
Firg Circuit case law); Tolman v. Finneran, 171 F.Supp.2d 31, 38 (D. Mass. 2001).

The plaintiff asserts that the defendant’ s argument “is plainly wrong” because sovereign immunity
does not apply when the relief sought is a declaration that a particular statute or action of the State is
uncondtitutiond, citing date-law cases from Mississippi, Nebraska and South Dakota. Opposition &t 6.
However generoudy construed, the complaint smply cannot be read to seek adeclaration that any statute
or action of the defendant is unconditutional. The plaintiff does contend in its memorandum of law that
“when a legidaive body intends to enact a drict liability crimind gatute, such liability must be dearly
expressed, or, otherwise, to impose gtrict liability violates due process,” again citing case law from states
other than Maine. Opposdtion a 7. If thisisintended as an argument that the Maine Satute at issue is
uncongitutiond, despite the absence of any such dlegation in the complant, it neverthelessfals. Section
558 of Title 29-A expresdy states that violation of a rule adopted pursuant to the subchapter in which

section 558 gppearsis“aClass E crime, which isadrict ligbility crime.” 29-A M.R.S.A. §588(1-B)(A).



Strict liability is clearly expressed; indeed, it isdifficult to imagine how it could be more clearly expressed.
The plaintiff goes on to contend that “the Federal Statute, infact, doesnot imposedtrict liability” and thet “a
the core of itsargument, [it] is seeking adeclaration that the State’ sinterpretation of the Federal Regulation
is uncongtitutiond . . . asamatter of law.” * Asfar as| cantel, no federd statuteisat issueinthiscase. If
the plaintiff meansthat the federal regulation a issue does not impaose Strict liahility, thet assertionisbesde
the point. The State has chosen to engraft drict liability onto the regulation, by statute, in the course of
adopting it. Itisnot the State' s “interpretation” of thefedera regulation that isat issue, either. TheSta€e's
interpretation is quite clear on the face of the datute. The plaintiff falls to dlege in its complaint, or
demondrate in its memorandum, how the condtitutiondity of the Sate Satute is at issue.

The plaintiff’s complaint is barred by the doctrine of sovereign immunity.

B. TheYounger Doctrine

In the dternative, the defendant relies on the familiar doctrine of aostention recognized in Younger
v. Harris, 401 U.S. 37 (1971). Motion a 57. In that case, the Supreme Court held that thereisa
“nationd policy forbidding federd courtsto stay or enjoin pending State court proceedings except under
specia circumstances,”? and that “declaratory relief is aso improper when a prosecution involving the
chdlenged satute is pending in sate court at the time the federa suit isinitiated.” 1d. at 41 & n.2. Inthe

ingtant case, the Sate courts provide an adequate forum in which the plaintiff may present its arguments

! Later in its memorandum, the plaintiff asserts that it is not “seeking to challenge the constitutionality of the Federal
Regulation,” or of the State’ s prosecution. Opposition at 13 & n.13.

?1n afootnote, the plaintiff contends that “the striking potential for inconsistent application and/or interpretation of the
Federal Regulation throughout the State of Maine, and throughout the country, constitutes ‘ unusual circumstances'
sufficient for this Court to exercise its equitable powers.” Opposition at 14 n.14. To the contrary, no potential for
inconsistent application of the state statute allowing the adopting of afederal regulation in a manner that renders its
violation a state strict-liability crime is apparent, and none is alleged in the complaint. This court assumes that law
enforcement officialsin Maine will interpret Maine law uniformly unlessit is demonstrated — or, for purposes of deciding
amotion to dismiss, alleged — otherwise.



agang the Maine statutes a issue and the State's decision to prosecute it. Indeed, it appears that the
plantiff hasaready done so. See Defendant’ sMotion to Dismissand Incorporated Memorandum of Law,
Sate of Mainev. Transcontinental Refrigerated Lines, Inc., ManeDidrict Court (Digtrict Ten), Docket
No. BIDDC-CR-2005-03256 (copy attached to Mation as Exhibit A).
The plaintiff responds thet the Younger doctrine is ingpplicable in this case because the plaintiff

“does not seek to enjoin or interfere with the state crimind proceeding pending concurrently with this
action.” Oppostionat 11. It contendsthat Younger appliesonly when the federal-court proceeding “ ether
enjoinsthe Sate proceeding or hasthe practica effect of doingso.” Id. at 12 (citaionandinternd quotation
marks omitted). As the Younger footnote cited above makes clear, this is too restricted a reading of
Younger. Theplaintiff again resortsto itsassertion that it “is seeking declaratory judgment that the State’ s
interpretation of the Federd Statute [9¢] isincorrect.” 1d. at 13 (emphagsin origind). But that is not
what the plaintiff redly wants. What it seeks is a declaration that Maine' s satutory imposition of a strict
liability standard on its adoption of the federd regulation, whether or not the regulation itsdlf includessuch a
standard, cannot stand. Theplaintiff would gainlittle or nothing, under the circumstances, fromadedaration
that the federd regulation itsalf does not include a scienter requirement. If that istruly dl that the plaintiff
wants, its complaint failsto meet the basic requirement for a declaratory judgment action: that therebe“a
case of actud controversy” between the partiesthat may befinally or conclusively determined by the action.

Calderon v. Ashmus, 523 U.S. 740, 745-49 (1998). Given tha dtate of afairs, the plantiff is
undoubtedly correct in its assertion that Younger does not apply to this case, but its victory on this point
would truly be pyrrhic because the plaintiff should not be in federd court &t al.

In any event, my conclusion that the State isimmune under the Eleventh Amendment from the plantiff’s

clamsin thisaction is not affected by the outcome on the abstention issue.



C. Subject Matter Jurisdiction

As was the case with the defendant’ s presentation of the abstention issue, it is not necessary to
reach itsclamswith respect to theissue of thiscourt’ s subject-matter jurisdiction, Sncethe Stateis entitled
to dismissal on the basis of its Eleventh Amendment immunity. | will discussthisissueonly intheinterest of
completeness, should the court disagree with my recommendation on that issue.

The complaint aleges jurisdiction under 28 U.S.C. § 1331, Complaint § 3, which provides
juridiction in the federd courts for actions arisng under the Condtitution, laws or tregties of the United
States. The defendant contends that the plaintiff was cited for violation of a state statute, not for violating
the federd regulation, so the issue is*“how to interpret the State statute and State regulation that adopt” the
federd regulation. Motionat 5. Thismeans, according to the defendant, that the only dispute between the
parties arises under state, not federd law. Id. The plaintiff again responds that the defendant “is smply
wrong.” Oppostionat 9. Thisisso, theplaintiff explains, becausethe state statute “ cannot be‘violated' as
the State contends.” Id. at 10. Rather, the plaintiff asserts, 29-A M.R.SA. 8§ 558 merely “ sets out the
pendty for a violation of the Federd Regulation.” Id. (emphasisin origind). It isanove legd concept
indeed that astate may set pendtiesfor violation of afedera regulation, but this court need not addressthat
possihility. Section 558 does set pendlties, but for violation of “a state rule that adopts by reference the
federd regulaions’ relevant to this proceeding, 29-A M.R.S.A. § 558(1-A), and for violaion of
Subchapter 11 of Chapter 5 of Title 29-A of the Maine statutes or a rule adopted pursuant to that
subchapter, 29-A M.R.S.A. 8§ 558(1-B). The Maine State Police are authorized “to adopt rules to
incorporate by reference’ certain federd regulations, with or without dteration. 29-A M.R.S.A. 8§ 555(2).
Under this statutory scheme, the State is clearly imposing pendtiesfor violation of its own regulaions and

datutes, the fact that the genesis of some of those regulaions or statutes is found in certain federd



regulations does not and cannot mean that violation of one of those state statutes or regulationsisactudly a
violation of the federd regulation. The plaintiff mischaracterizes the Stat€' s argument when it asserts that
“[t]he State contends that TRL violated the Federa Regulation,” citing page 3 of the Mation to Dismiss.
Opposition a 10. The defendant never argues that the plaintiff violated any federd regulation; rather, it
states repeatedly that the question is whether the state Statute was violated. Motion a 1, 3, 56;
Defendant’s Reply in Sup[p]ort of Its Motion to Dismiss, etc. (Docket No. 6) at 1, 3-4.3

As | noted above, the question whether the federd regulation at issue can be violated when the
carrier does not know that itsdriver isdisqudified isirrdevant to the charge brought againg the plaintiff by
the State. If theplaintiff realy seeksonly an answer to that question, thereisno active controversy between
the parties for purposes of this action.

This court lacks subject- matter jurisdiction over this action.

V. Conclusion
For the foregoing reasons, | recommend that the defendant’s motion to dismissbe GRANTED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

% The plaintiff also contendsthat “it is clear that this Court has jurisdiction over this dispute because the Federal Highway
Administration has the ability to impose apenalty for violation of the FMCSR.” Opposition at 9 n.8. | fail to seehow the
fact that afederal agency, not aparty to this action, may impose a penalty for violations of the federal regulations that
have been adopted by the State as state regulations gives rise to jurisdiction in this court over a dispute between the
plaintiff and the State. That position is not supported by the plaintiff's citation, id., to Used Equip. Sales, Inc. v.

Department of Transp., 54 F.3d 862 (D.C. Cir. 1995), where the proper federal agency was a party and the federal

regulations themsel ves were at issue.



Failureto fileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 7th day of June, 2006.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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